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REGULATION 21 OF THE EUROPEAN COMMUNITIES  

(RECEPTION CONDITIONS) REGULATIONS 2018 

 

APPEAL AGAINST REFUSAL OF LABOUR MARKET ACCESS PERMISSION 

 

CASE DATA 

 

ATLM NUMBER: 1943487-ATLM-19    

 

PERSON ID: xxxxx-xx     

 

APPELLANT: xxxxx xxxxx    

 

NATIONALITY:  xxxx    

 

SOLICITORS FOR THE APPELLANT:  xxxxxx  

 

TRIBUNAL MEMBER1: Cindy Carroll   

 

INTRODUCTION 

 

1. The within Decision concerns an appeal against a refusal of a Review Officer to grant 

the Appellant a labour market access permission. The Appellant’s initial application 

for a labour market access permission pursuant to Regulation 11 (3) of the European 

Communities (Reception Condition) Regulations, 2018 (hereinafter “the Regulations”) 

was made on 14 November 2019. This application was refused by the Labour Market 

Access Unit on 21 November 2019. The Appellant’s solicitors sought a review of this 

refusal by letter dated 2 December 2019.  

 

2. The Review Officer, in a decision dated 19 December 2019, upheld the decision to 

refuse the Appellant a labour market access permission. The Review Officer deemed 

that the Appellant did not meet the conditions for the granting of a labour market 

access permissions because she had received a first instance recommendation within 

9 months from the date she applied for international protection in the State.   

                                                           
1 Designated pursuant to Regulation 21(3) of  the European Communities (Reception Condition) Regulations, 
2018. 



2 | P a g e  
 

3. The Appellant submitted an appeal through her solicitors to the International 

Protection Appeals Tribunal (hereinafter “the Tribunal”) pursuant to Regulation 21 of 

the Regulations. The Schedule 7 Notice of Appeal was originally submitted by email 

on 7 January 2020. As the decision of the Review Officer was not included, the Tribunal 

wrote to the Appellant’s solicitors seeking a copy of same, advising that the appeal 

would not be deemed accepted until this document was received, and enclosing a 

Schedule 8 Notice of Appeal in the event that the appeal would be deemed to be late 

under the Regulations. 

 

4. The solicitors submitted the requested documents on 8 January 2020 and the appeal 

was deemed accepted on that date. Written submissions were sought from both the 

Appellant and the Labour Market Access Unit, with same to be submitted by 16 

January 2020. Submissions on behalf of the Appellant were received on 16 January 

2020, while the Labour Market Access Unit had already indicated that they would not 

be making submissions. 

 

5. By letter dated 17 January 2020, the Tribunal requested further information from both 

parties on the history of the Appellant’s protection history in the State. Both parties 

replied by emails dated 20 January 2020. The information sent by each party was 

copied to the other with any observations due by 22 January 2020; nothing further 

was submitted.  

 

6. This Decision has been determined within 15 working days from 8 January 2020, the 

date on which the complete appeal was received by the Tribunal as provided for in 

Regulation 21 (4) (a) of the European Communities (Reception Conditions) 2018. 

 

CASE FACTS AND DOCUMENTS 

 

7. The Appellant arrived in the State on 17 November 2018. It is unclear to the Tribunal 

what her status was in the State at that stage; she applied for international protection 

in the State on 31 December 2018 to the International Protection Office, and lodged 

her application on that date. 

  

8. On 10 January 2019, an International Protection Questionnaire was issued to the 

Appellant and she returned the completed form on 15 February 2019. She attended 

at her interview pursuant to section 35 of the International Protection Act 2015 on 1 

July 2019. A draft report was prepared pursuant to section 39 of the 2015 Act on 8 

July 2020, and the final section 39 Report was prepared on 18 July 2019. At that stage, 

the Appellant’s single procedure file moved to the Permission to Remain section of 

the Department for consideration of the report pursuant to section 49 of the 2015 

Act. The section 49 Report was determined on 26 September 2019. The section 39 and 
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49 Reports were sent by registered post to the Appellant on 30 September 2019 and, 

according to the information provided by the LMAU in response to the Tribunal’s 

queries, this correspondence was signed for as received by a person called “Mark” in 

Dublin 22 on 1 October 2019. 

 

9. The Tribunal is satisfied that no information has been put before it suggesting that any 

delay could be attributed to the Appellant. 

 

10. The Tribunal has considered all documentation submitted on behalf of both parties: 

 

 Schedule 7 Notice of Appeal submitted on 7 January 2020; 

 Schedule 8 Notice of Appeal submitted on 8 January 2020; 

 Review Officer’s Decision dated 19 December 2019; 

 Legal submissions on behalf of the Appellant dated 16 January 2020; 

 Response on behalf of the Appellant dated 20 January 2020 to Tribunal’s query; 

 Response on behalf of the LMAU dated 20 January 2020 to Tribunal’s query. 

 

REVIEW OFFICER’S DECISION 

 

11. The Review Officer, in his decision dated 19 December 2019, found that the Appellant 

was not eligible for a labour market access permission. The Review Officer noted that 

the Appellant had applied for international protection in the State on 31 December 

2018 and received a first instance decision on 30 September 2019. The Review Officer 

paraphrased the eligibility requirement for a labour market access permission as being 

that the person concerned must not have received their first instance 

recommendation within 9 months of the making of the application for international 

protection.  (emphasis added) 

 

12. The Tribunal finds two errors in the Review Officer’s decision. Firstly, the Appellant did 

not “receive” her first instance decision on 30 September 2019; it was sent by 

registered post on that date. It is clear from the questions asked by the Tribunal that 

the Appellant received the decision on 1 October 2019. Secondly, neither the Directive 

nor the domestic Regulations (set out at paragraph 18 hereunder) state that the first 

instance decision is to have been “received”. The Directive refers to a decision being 

taken, while the Regulations refer to a decision being made.  

 

13. While the Tribunal has noted these errors in the Review Officer’s decision, the Tribunal 

does not deem that either error is sufficient to warrant setting aside the Review 

Officer’s decision. 
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GROUNDS OF APPEAL 

 

14. There are three grounds raised in the Notice of Appeal itself: (i) The first instance 

decision was not made within the statutory 9 month period as it was not received by 

the Appellant within that time period; (ii) The Labour Market Unit erred in finding that 

effectively the Appellant may not be granted access to the labour market while an 

appeal under Regulation 21 of S.I. 230/2018 is pending; (iii) The due provision of notice 

of any decision is a requirement of natural justice and the first instance decision 

should not be considered to have become effective until notice was provided to the 

Appellant. 

 

15. The Tribunal will address Grounds (i) and (iii) below in its determination. In relation to 

Ground (ii), the Tribunal is of the view that this ground is either misconceived or 

incorrectly phrased. Ground (ii) as set out refers to access to the labour market during 

an appeal under Regulation 21 of S.I. 230/2018. In fact an appeal under Regulation 21 

of S.I. 230/2018 is an appeal against a refusal of a permission to access the labour 

market, i.e. the current appeal where access to the labour market is the issue for 

consideration by this Tribunal. The Tribunal considers that this ground may have been 

intended to refer to access to the labour market during the appeal of the decision in 

relation to international protection. 

 

16. In their legal submissions dated 16 January 2020, the Appellant’s legal representatives 

seek to rely on the provisions of the Directive rather than the wording of the 

Regulations as to the expiry of the relevant time limit before an applicant can access 

the labour market. 

 

17. The Appellant also requests the Tribunal to make a preliminary reference pursuant to 

Article 267 of the Treaty on the Functioning of the European Union. The request 

relates to enabling a person who has appealed against a first instance decision in 

relation to international protection to enter the labour market even though the first 

instance decision was taken no later than 9 months after the application for 

international protection was lodged. In the light of the Tribunal’s interpretation set 

out below on whether or not the first instance decision in respect of the Appellant was 

taken no later than 9 months after the application for international protection, the 

Tribunal does not consider that a preliminary reference is necessary to enable it to 

make its determination on this appeal.  

 

 

 

 

 



5 | P a g e  
 

 

RELEVANT LEGAL PROVISIONS 

 

18. Article 15 (Employment) of the Reception Conditions Directive (Recast) provides as 

follows: 

  

1.   Member States shall ensure that applicants have access to the labour 

market no later than 9 months from the date when the application for 

international protection was lodged if a first instance decision by the 

competent authority has not been taken and the delay cannot be attributed to 

the applicant. 

2.   Member States shall decide the conditions for granting access to the labour 

market for the applicant, in accordance with their national law, while ensuring 

that applicants have effective access to the labour market. 

For reasons of labour market policies, Member States may give priority to 

Union citizens and nationals of States parties to the Agreement on the 

European Economic Area, and to legally resident third-country nationals. 

3.   Access to the labour market shall not be withdrawn during appeals 

procedures, where an appeal against a negative decision in a regular procedure 

has suspensive effect, until such time as a negative decision on the appeal is 

notified. 

 

This Article was transposed into domestic law and given effect in Regulation 11 of the 

Regulations. Regulation 11 (4) provides as follows:  

 

(4) The Minister may, on receipt of an application made in accordance with 

paragraph (3), grant a permission to the applicant where satisfied that – (a) 

…… a period of 9 months, beginning on the application date, has expired, and 

by that date, a first instance decision has not been made in respect of the 

applicant’s protection application, and (b) the situation referred to in 

subparagraph (a) cannot be attributed, or attributed in part, to the applicant.  

 

DETERMINATION OF THE TRIBUNAL 

 

19. The Tribunal has read the submissions made on behalf of the Appellant and considers 

the issue in this appeal to turn on whether or not a first instance decision was taken 

“no later than 9 months” from the date when the application for international 

protection was lodged (Article 15(1) of the Directive).  

 

20. The Tribunal does not see any difference between the effect of the wording of the 

Directive as set out in paragraph 19 above and the wording in the Regulations, namely 
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“a period of 9 months, beginning on the application date, has expired, and by that 

date, a first instance decision has not been made in respect of the applicant’s 

protection application”. If there were such a difference between the two , the Tribunal 

would be obliged to apply the Directive as set out by the Court of Justice of the 

European Union in its judgment in C378/17 Minister for Justice & Equality & Others 

v Workplace Relations Commission & Others ECLI:EU:C:2018:979. 

 

21. It is common case that the date on which the Appellant’s application for international 

protection was lodged was 31 December 2018. Therefore the 9 month time limit set 

out in the Directive and in the Regulations began to run from that date. The first 

instance decision from the International Protection Office was taken on 18 July 2019. 

However, in the Tribunal’s opinion, it could not be regarded as effective until it was 

sent to the Appellant, which occurred on 30 September 2019. The Tribunal does not 

consider it necessary that the decision must have been received by the Appellant 

within the 9 month period; as noted already, the Tribunal considers that the Review 

Officer was incorrect to state that.  

 

22. The crucial question to be considered by the Tribunal is when the 9 month period 

actually expired. The Tribunal finds that the 9 month period expired on 30 September 

2019. The Tribunal is bolstered in this finding by section 18(h) of the Interpretation 

Act 2005 which provides as follows:  

 

Where a period of time is expressed to begin on or be reckoned on from a 

particular day, that day shall be deemed to be included in the period, and, 

where a period of time is expressed to end on or be reckoned to a particular 

day, that day shall be reckoned to be included in the period. 

 

23. Using this formula, the Tribunal finds as a fact that the 9 month period commenced 

on 31 December 2018 and ended on 30 September 2019. 

 

24. The Tribunal is a creature of statute and must follow the legislative framework. The 

Tribunal finds that, as the first instance decision issued on the date of the expiry of the 

9 month period after the Appellant lodged her application for international 

protection, she does not satisfy the criteria for accessing the labour market under 

either the Directive or the Regulations.  

 

CONCLUSION 

 

25. The Tribunal finds that the first instance decision was taken not later than 9 months 

from the date when the Appellant’s application for international protection was 

lodged in the State. 
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26. The Tribunal finds that the Appellant is not entitled to access the labour market and, 

under Regulation 21(5)(a) of the Regulations, affirms the decision of the Review 

Officer dated 19 December 2019. 

 

 

 

 

 

............................................................ 

Cindy Carroll 

Deputy Chairperson and Designated Member of the International Protection Appeals 

Tribunal 

28 January 2020 


