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Subject: Your confirmatory application for access to documents under 

Regulation (EC) No 1049/2001 - GESTDEM 2019/6137 

Dear Dr Thornton, 

I refer to your letter of 17 December 2019, registered on the same day, in which you 

submitted a confirmatory application in accordance with Article 7(2) of Regulation (EC) 

No 1049/2001 regarding public access to European Parliament, Council and Commission 

documents
2
 (hereafter ‘Regulation (EC) No 1049/2001’).  

1. SCOPE OF YOUR REQUEST 

In your initial application of 29 October 2019, addressed to the Directorate-General for 

Migration and Home Affairs, you requested access to ‘all internal communications 

between DG Migration and Home Affairs pertaining to Ireland’s opt-in to the Reception 

Conditions Directive 2013. The formal opt in process was communicated in January 

2018. However, discussions with the European Commission occurred from June 2017 to 

January 2018. I require any and all communications, documents, discussions that may 

have taken place between the Department of Justice and Equality (Ireland) and DG 

Migration and Home Affairs’. 
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In its initial reply of 17 December 2019, the Directorate-General for Migration and Home 

Affairs refused access to any document falling under the scope of your request based on 

the exception of the third indent of Article 4(2) (protection of the purpose of inspections, 

investigations and audits) of Regulation (EC) No 1049/2001, without identifying 

specifically the relevant documents.  

In your confirmatory application, you request a review of this position. You mention that 

‘…there may be issues pertaining to possible infringement proceedings, some of these 

documents will contain issues not relevant to such infringement proceedings’, ‘the core 

issue in documents will relate to access to employment’, ‘[a]ll of these issues are well 

known and in the public domain’ and ‘the issue of free legal aid (or lack thereof) may 

also be discussed in these documents…’. I will address these remarks to the extent 

necessary in the corresponding sections below. 

2. ASSESSMENT AND CONCLUSIONS UNDER REGULATION (EC) NO 1049/2001 

When assessing a confirmatory application for access to documents submitted pursuant 

to Regulation (EC) No 1049/2001, the Secretariat-General conducts a fresh review of the 

reply given by the Directorate-General concerned at the initial stage. 

Following this review, I regret to inform you that I have to confirm the initial decision of 

Directorate-General for Migration and Home Affairs to refuse access, based on the 

exception in the third indent of Article 4(2) (protection of the purpose of inspections, 

investigations and audits) of Regulation (EC) No 1049/2001, for the reasons set out 

below.  

The third indent of Article 4(2) of Regulation (EC) No 1049/2001 provides that ‘[t]he 

institutions shall refuse access to a document where disclosure would undermine the 

protection of the purpose of inspections, investigations and audits’. 

On 6 July 2018, Ireland adopted the European Communities (Reception Conditions) 

Regulations 2018 (S.I. 230 of 2018, hereafter the ‘Statutory Instrument’)
3
 in order to 

transpose Directive 2013/33/EU of the European Parliament and of the Council of 26 

June 2013 laying down standards for the reception of applicants for international 

protection (recast) (hereafter the ‘Reception Conditions Directive’)
4
 into its national law.  

In the course of the pre-notification consultations between the Irish authorities and the 

European Commission with a view to Ireland’s implementation of the Reception 

Conditions Directive, an exchange of 11 (eleven) e-mails occurred. The first of these 

emails dated 30 January 2018, the most recent dated 24 April 2018. All these 

correspondence related to Ireland’s opt-in to the Reception Conditions Directive. No 

further correspondence occurred following the notification of the Statutory Instrument. 

                                                 
3
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Within the framework of the review of the initial decision, the Secretariat-General has 

concluded that the Directorate-General for Migration and Home Affairs initiated a 

procedure the subject-matter of which is the assessment of whether the notified Statutory 

Instrument transposes completely and correctly the Reception Conditions Directive. Such 

procedures have been initiated vis-á-vis all the Member States that were obliged to 

transpose the Reception Conditions Directive. Generally, the European Commission is 

obliged and entitled to run such procedures in order to fulfil its function as ‘Guardian of 

the Treaties’ based on Article 17(1) of the Treaty on the European Union
5
. 

 The above-mentioned procedure qualifies as an ‘investigation’ in terms of Regulation 

(EC) No 1049/2001. According to the case law of the Court of Justice, ‘a structured and 

formalised Commission procedure that has the purpose of collecting and analysing 

information in order to enable the institution to take a position in the context of its 

functions provided for by the [Treaty on the European Union and the Treaty on the 

Functioning of the European Union] must be considered to be an investigation’
6
. 

The investigation relating to the compliance of the Statutory Instrument with the 

Reception Conditions Directive is still ongoing; it may result in a formal decision of the 

European Commission to launch an infringement procedure under Article 258 of the 

Treaty on the Functioning of the European Union. Although such formal decision has not 

yet been taken, this circumstance does not prevent the application of the exception laid 

down in the third indent of Article 4(2) of Regulation (EC) No 1049/2001 in the present 

case. As the Court of Justice declared, ‘…it must be stated first that there is nothing in 

the case-law … to indicate that an “investigation”, within the meaning of that provision 

[the third indent of Article 4(2) of Regulation (EC) No 1049/2001], is dependent on the 

existence of a formal decision adopted by the Commission as a college’.
7
 

The Secretariat-General has also found that all requested documents – that is, the entire 

pre-notification correspondence between the Irish authorities and the European 

Commission, which include parts related to access to employment and free legal aid – 

had been part of the administrative file of the investigation. In line with the case law of 

the Court of Justice, this fact is of material importance: ‘… the fact that documents had 

been placed on the file in an administrative procedure was decisive for the purpose of 

concluding that those documents were connected with that procedure…’
8
. That is to 

mean that all requested documents are covered by the ongoing investigation.  

As all the requested documents must be considered as documents related to an ongoing 

infringement-related investigation, access to these documents is prevented by the general 

presumption established by the Court of Justice: ‘the General Court held that … there is a 

                                                 
5
  ‘... [The Commission] shall ensure the application of the Treaties, and of measures adopted by the 

institutions pursuant to them. It shall oversee the application of Union law under the control of the 

Court of Justice of the European Union.’ 
6
  Judgment of the Court of Justice of 7 September 2017, France v Schlyter, C‑ 331/15 P, 

EU:C:2017:639, paragraph 46. 
7
  Judgment of the Court of Justice of 16 July 2015, ClientEarth v Commission, C-612/13 P, 

EU:C:2015:486, paragraph 60. 
8
  Judgment of the General Court of 4 October 2018, Daimler v Commission, in case T-128/14, 

EU:T:2018:643, paragraph 166. 
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general presumption that disclosure of the documents in the administrative file relating to 

an investigation of a Member State’s failure to fulfil obligations would, in principle, 

undermine protection of the purpose of investigations, and consequently that it was 

sufficient for the Commission to establish whether that general presumption should apply 

to all the documents concerned, without its necessarily being required to undertake a 

specific and individual prior examination of the content each of those documents.’
9
 

Accordingly, access to the requested documents shall be refused because disclosure 

would undermine the protection of the purpose of investigations as per the third indent of 

Article 4(2) of Regulation (EC) No 1049/2001.  

3. OVERRIDING PUBLIC INTEREST IN DISCLOSURE 

The exceptions laid down in the third indent of Article 4(2) of Regulation (EC) 

No 1049/2001 must be waived if there is an overriding public interest in disclosure. Such 

an interest must, firstly, be public and, secondly, outweigh the harm caused by 

disclosure. 

In your confirmatory application, however, you do not put forward any reasoning 

pointing to an overriding public interest in disclosing the documents requested.  

Nor have I been able to identify any public interest capable of overriding the public 

interests protected by the third indent of Article 4(2) of Regulation (EC) No 1049/2001. 

The fact that the documents relate to an administrative procedure and not to any 

legislative act, for which the Court of Justice has acknowledged the existence of wider 

openness,
10

 provides further support to this conclusion. 

4. PARTIAL ACCESS 

In accordance with Article 4(6) of Regulation (EC) No 1049/2001, I have considered the 

possibility of granting partial access to the documents requested.  

However, as stated by the Court of Justice, where the document requested is covered by a 

general presumption of non-disclosure, such document does not fall within an obligation 

of disclosure, in full, or in part.
11

 

Consequently, I have come to the conclusion that the requested documents are covered in 

their entirety by the invoked exception to the right of public access. 

                                                 
9
  Judgment of the General Court of 13 September 2013, ClientEarth v Commission, T-111/11, 

EU:T:2013:482, paragraph 75. 
10

 Judgment of the Court of Justice of 29 June 2010, Commission v Technische Glaswerke Ilmenau 

Gmbh, C-139/07 P, EU:C:2010:376, paragraphs 53-55 and 60. 
11

 Judgment of the Court of Justice of 28 June 2012, European Commission v Éditions Odile Jacob, 

C404/10 P, EU:C:2012:393, paragraph 133. 
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5. MEANS OF REDRESS 

Finally, I draw your attention to the means of redress available against this decision. You 

may either bring proceedings before the General Court or file a complaint with the 

European Ombudsman under the conditions specified respectively in Articles 263 and 

228 of the Treaty on the Functioning of the European Union. 

Yours sincerely, 

For the Commission 

Ilze JUHANSONE 

 Secretary-General 
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