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REGULATION 21 OF THE EUROPEAN COMMUNITIES  

(RECEPTION CONDITIONS) REGULATIONS 2018 

 

APPEAL AGAINST REFUSAL OF LABOUR MARKET ACCESS PERMISSION 

 

CASE DATA 

 

ATLM NUMBER:    1919409-ATLM-19 

 

PERSON ID:     xxxxxx-xx 

 

APPELLANT:     xxxx xxxx   

 

NATIONALITY:    xxxx 
 

SOLICITORS FOR THE APPELLANT:  xxxx 

 

TRIBUNAL MEMBER1:   John Buckley 

 

INTRODUCTION 

 

1. The within Decision concerns an appeal to the International Protection Appeals 

Tribunal against a decision of a Review Officer pursuant to Regulation 20(4) of the 

European Communities (Reception Conditions) Regulations 2018, which refused the 

Appellant a renewal of his labour market access permission. 

 

2. The Tribunal has not been informed of the date/dates of the Appellant’s prior labour 

market access permission/permissions, nor has it been informed of the exact date the 

Appellant applied for the renewal of the labour market access permission in question, 

pursuant to Regulation 11(8) of the European Communities (Reception Condition) 

Regulations, 2018 (hereinafter “the Regulations”). According to the Appellant’s legal 

representatives, the Appellant was refused a labour market access permission on 5 

December 2020 and by letter dated 7 December 2020 they requested a review of same 

in accordance with paragraph 20 of the Regulations.2 

                                                           
1 Designated pursuant to reg.21(3) of  the European Communities (Reception Condition) Regulations, 2018. 
2 As per legal submissions dated 26 April 2021. 
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3. The Review Officer, in a decision dated 8 April 2021, affirmed the decision to refuse 

the Appellant’s application for labour market access permission. The Review Officer 

deemed that the Appellant was not eligible for a Labour Market Access permission as 

per Regulation 11(8) of the Regulations, on the basis that he had failed to cooperate 

with the protection process, leading to a delay in the issuance of the first instance 

recommendation in respect of his international protection application. 

 

4. The Appellant submitted an appeal through his solicitors to the International 

Protection Appeals Tribunal (hereinafter “the Tribunal”) pursuant to Regulation 21 of 

the Regulations. The Schedule 7 Notice of Appeal was submitted by email on 14 April 

2021. As the decision of the Review Officer was not included, the Tribunal wrote to 

the Appellant’s solicitors on 15 April 2021 seeking a copy of same, and advising that 

the appeal would not be deemed accepted until this document was received. The 

Review Officer decision required to validate the appeal was received by the Tribunal 

on 16 April 2021. 

 

5. On 16 April 2021 the Tribunal sought written submissions from both the Appellant’s 

legal representatives and the Labour Market Access Unit (LMAU) by 23 April 2021. The 

Tribunal further advised that it expected to issue its determination by 10 May 2021. 

 

6. On 19 April 2021 the Appellant’s solicitors requested access to the Tribunal’s database 

of Work Permit appeal decisions in order to make submissions. 

 

7. On 20 April 2021 the Tribunal advised the Appellant’s solicitors that decisions in 

Reception Conditions appeals are not yet available in the Tribunal Archive, and 

provided them redacted copies of same issued in 2019, 2020 and 2021.  

 

8. On 21 April 2021 the Appellant’s solicitors requested an extension of time to make 

submissions. The Tribunal granted an extension until close of business on 26 April 

2021. 

 

9. On 22 April 2021 the LMAU made submissions to the Tribunal. On 26 April 2021 the 

Appellant’s legal representatives made submissions to the Tribunal. The Tribunal 

afforded both parties an opportunity to comment on each other’s submissions, 

seeking such submissions no later than 5pm on 29 April 2021. At the time of writing, 

no further submissions have been received. 

 

10. This Decision has been determined within 15 working days from 16 April 2021, the 

date on which the complete appeal was accepted by the Tribunal as provided for in 

Regulation 21(4)(a) of the Regulations. 

 



 

3 | P a g e  
 

CASE FACTS AND DOCUMENTS 

 
11. Based on the information received from both the Appellant’s legal representatives 

and the LMAU, the Tribunal sets out the Appellant’s immigration history in the State 

as follows. The Appellant applied for international protection on 30 August 2018. The 

Appellant had a section 13(2) interview on 27 September 2018 and returned his 

Application for International Protection Questionnaire on 31 October 2018. The 

Appellant attended for five section 35 interviews on 23 September 2019, 9 October 

2019, 12 November 2019, 28 February 2020 and 12 October 2020. The fourth and fifth 

of these interviews were specifically undertaken to put information concerning visa 

records and passport documents to the Appellant, which included that, prior to his 

application for international protection, he had applied for and was issued visas in the 

UK and Ireland, under the name xxxx xxxx xxxx and holder of a xxxxx Passport 

(Axxxxxxxx) issued in xxxx on xx xxxxxxx 2016. 

 

12. In legal submissions on behalf of the Appellant the following additional information is 

provided. The IPO recommended that the Appellant be given neither a refugee nor a 

subsidiary protection declaration in a ‘section 39 report’ dated 26 November 2020. 

This recommendation was notified to the Appellant by letter dated 4 January 2021. By 

that time, the Appellant had applied for Labour Market Access Permission which was 

refused on 5 December 2020 in a first-instance letter which stated that the Minister 

was satisfied that the delay in issuance of the first instance recommendation was 

attributable to the Appellant. 

 

13. The Tribunal has considered all documentation submitted on behalf of both parties: 

 

 Review Officer’s Decision dated 8 April 2021; 

 Schedule 7 Notice of Appeal accepted on 16 April 2021; 

 Grounds of appeal submitted under cover letter dated 14 April 2021; 

 Email from the Labour Market Access Unit dated 22 April 2021; 

 Submissions from the Appellant’s legal representatives dated 26 April 2021.  

 

REVIEW OFFICER’S DECISION 

 

14. The Review Officer, in his decision dated 8 April 2021, found that the Appellant was 

not eligible for a renewal of his labour market access permission. The Review Officer 

noted the Appellant’s representations, including that he had cooperated with the IPO 

at every stage, had submitted his questionnaire and attended all interviews requested 

of him, that his legal representatives had not been made aware by the IPO of any issue 

in relation to a passport/visa and that such issues are irrelevant to his right to access 

the labour market. The Review Officer concluded that the Appellant’s failure to 
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cooperate with the protection process had led to a delay in the issuance of the 

recommendation in respect of his International Protection application and that this 

delay was attributable to the Appellant’s failure to reveal his true identity in order for 

the IPO to make a full decision on his claim. The Appellant was therefore deemed not 

eligible for a Labour Market Access permission as per Regulation 11(8) of the 

Regulations. 

 

SCHEDULE 7 NOTICE OF APPEAL AND LEGAL SUBMISSIONS  

 

15. The Appellant submitted the following grounds of appeal: 

 

i. The Minister erred in fact and/or in law in finding that the Applicant had 

contributed to the delay in his application and was not entitled to renew his 

Work Permit. 

 

ii. The Applicant has appealed his refusal to grant him International Protection to 

the International Protection Appeals Tribunal, therefore his application is still 

ongoing and he is entitled to a Work Permit as per the 2018 Regulations. 

 

16. Legal submissions on behalf of the Appellant, dated 26 April 2021, are made under the 

headings Duty to cooperate, Burden of proof, Causation and Failure to transpose. They 

can be summarised as follows: 

 

 The Minister failed to notify the Appellant of his failure to cooperate, as per 

section 38 of the International Protection Act 2015. 

 The Review Officer’s acceptance of visa information records without any 

regard to the Appellant’s dispute of same at his final two section 35 interviews 

fell short of the duty to examine and the shared duty to ascertain and evaluate 

all the relevant facts. 

 Any concern with regard to the genuineness of the Appellant’s documentation 

must equally apply to the documents brought forward by the IPO. 

 As per the Appellant’s speculation at his fourth section 35 interview, it is 

entirely conceivable that his information has been used by a third party for the 

purposes of fraudulent visa applications without his knowledge. 

 The Review Officer’s decision states that the Appellant’s alleged failure to 

cooperate “has led to a delay in the issuance of the recommendation” but this 
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is manifestly not the test: the failure to cooperate must be responsible for the 

delay and according to paragraph 11(4)(a), this is “a period of 9 months, 

beginning on the application date”. 

 There is no causative link between the failure to issue a first instance decision 

in respect of the Appellant’s protection application during a period of 9 months 

from the date of making the application for protection and the Appellant’s 

alleged failure to cooperate. The initial 9-month delay can only be attributed 

to the IPO. 

 The Appellant had no notice3 of the IPO’s concerns in respect of his identity 

until 28 February 2020 (i.e. his fourth Section 35 interview), therefore he could 

not legitimately be found to have failed to have taken reasonable steps to 

establish his identity prior to this date. 

 There has been a failure to properly transpose the Reception Conditions 

Directive into domestic Regulations. As the Tribunal noted in Decision No. RC 

2020 0007 1981631, Article 15(1) of the Reception Conditions Directive 

2013/33/EU (Recast) establishes a right to work for an applicant who has been 

waiting longer than 9 months for a decision provided that “the delay cannot be 

attributed to the applicant”, whereas the transposing measure was more 

generous to the Minister in that paragraph 11(4)(b) of the Regulations provides 

for exclusion where the delay cannot be attributed, or attributed in part, to 

the applicant.  

 

RELEVANT LEGAL PROVISIONS 

 

17. Article 15 (Employment) of the Reception Conditions Directive (Recast) provides as 

follows: 

  

1.   Member States shall ensure that applicants have access to the labour 

market no later than 9 months from the date when the application for 

international protection was lodged if a first instance decision by the 

competent authority has not been taken and the delay cannot be attributed to 

the applicant. 

                                                           
3 The Tribunal has noted the reference made in this respect to Decision No. RC 2020 0007 1981631 (dated 11 

December 2020). 
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2.   Member States shall decide the conditions for granting access to the labour 

market for the applicant, in accordance with their national law, while ensuring 

that applicants have effective access to the labour market. 

For reasons of labour market policies, Member States may give priority to 

Union citizens and nationals of States parties to the Agreement on the 

European Economic Area, and to legally resident third-country nationals. 

3.   Access to the labour market shall not be withdrawn during appeals 

procedures, where an appeal against a negative decision in a regular procedure 

has suspensive effect, until such time as a negative decision on the appeal is 

notified. 

 

This Article was transposed into domestic law and given effect in Regulation 11 of the 

Regulations. Regulation 11 (4) provides as follows:  

 

(4) The Minister may, on receipt of an application made in accordance with 

paragraph (3), grant a permission to the applicant where satisfied that –  

(a) …… a period of 9 months, beginning on the application date, has expired, 

and by that date, a first instance decision has not been made in respect of the 

applicant’s protection application, and  

(b) the situation referred to in subparagraph (a) cannot be attributed, or 

attributed in part, to the applicant.  

 

Regulation 11(8) of the Regulations states:  

"The Minister may, on receipt of an application made in accordance with 

paragraph (7), renew the permission concerned where satisfied that the 

applicant remains incompliance with these Regulations and— 

(a) a first instance decision has not been made in respect of the applicant’s 

protection application, and that situation cannot be attributed, or attributed 

in part, to the applicant,  

(b) a final decision has not been made in respect of the applicant’s protection 

application, or  

(c) a final decision has been made in respect of the applicant’s protection 

application, and that final decision is subject to an appeal. 

 

Regulation 27 provides as follows:  

 

The matters to which the Minister may have regard in considering, for the 

purposes of Regulation 6(1)(a), paragraph (4)(b), (8)(a) or (13)(c) of Regulation 

11 or Regulation 12(1)(a), whether the fact that a first instance decision has 
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not been made in respect of the applicant’s protection application can be 

attributed, or attributed in part, to the applicant include whether the 

applicant has failed, or is failing, to comply with his or her obligations in 

respect of his or her protection application, including by— (i) failing to make 

reasonable efforts to establish his or her identity, (ii) without reasonable 

excuse, acting in such a way as to delay the processing of his or her 

application, or (iii) otherwise failing to comply with an obligation under an 

enactment relating to the application. 

 

ISSUE TO BE DETERMINED BY THE TRIBUNAL 

 

18. It is common case that the Appellant is an applicant for international protection. It is 

also common case that a period of 9 months had elapsed since he made his application 

for international protection before receiving a first instance decision in respect of 

same.  

 

19. The Tribunal agrees that a labour market access permission can be granted while an 

Appellant is in the process of appealing his or her international protection first 

instance decision (ground of appeal 2). However, it has not been disputed that a first 

instance decision had not been made in respect of the Appellant’s protection 

application at the time his application to renew his labour access permission was 

considered. 

 

20. Therefore, in exercising its jurisdiction under the 2018 Regulations, the sole question 

for the Tribunal in the instant appeal, is whether the delay in issuing a first instance 

decision in respect of the Appellant’s international protection application can be 

attributed to the Appellant.  

 

21. The Tribunal has noted the issue raised on behalf of the Appellant on page 8 of the 

legal submissions under the heading ‘Failure to transpose’. There is a difference 

between the wording of the Directive - the delay cannot be attributed to the applicant 

– and the wording of the Regulations - the situation referred to in paragraph 11(4)(a) 

[i.e. the delay] cannot be attributed, or attributed in part, to the applicant. The 

Tribunal also notes that the written legal submissions on behalf of the Appellant 

appear to overlook that the Appellant was refused a renewal of his permission to 

access the labour market pursuant to Regulation 11(8) of the Regulations. The 

submissions only refer to a refusal of a labour market permission under Regulation 

11(4).  

 

22. It could be argued that the wording of Regulation 11(8) is not at variance with the 

wording of the Directive. However, the Tribunal also recognises that it is under a duty 
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to give full effect to the provisions of EU law. As there is a difference between the two 

legal instruments, the Tribunal considers itself obliged to apply the wording of the 

Directive, as set out, and in line with the judgment of the Court of Justice of the 

European Union in its judgment in C378/17 Minister for Justice & Equality & Others v 

Workplace Relations Commission & Others ECLI:EU:C:2018:979. 

 

INFORMATION WHICH MAY BE CONSIDERED BY THE TRIBUNAL  
 

23. The Tribunal is a creature of statute and its functions are limited to its role under the 
relevant legislation. The Tribunal notes the provisions of Regulation 24 in relation to 
data protection. While information may be shared between the Minister and an 
international protection officer, and vice versa, for the purposes of the Regulations, 
there is no such provision under Regulation 24 to include the sharing of such 
information with the Tribunal. Therefore, the Tribunal may only consider the 
information put before it by either party in the specific context of the appeal.  
 

24. On 4 May 2021 the Tribunal wrote to the Appellant’s legal representatives seeking 
consent to access the Appellant’s fourth and fifth Section 35 interviews dated 28 
February 2020 and 12 October 2020, or in the alternative, that these documents be 
sent to the Tribunal by return. The Tribunal noted in its correspondence that these 
interviews were undertaken by the IPO to put information concerning visa records and 
passport documents to the Appellant. Having received no response, the Tribunal 
wrote to the Appellant’s legal representatives again on 5 May 2021, requesting that a 
response be submitted to the Tribunal no later than 1pm on 6 May 2021. No response 
was received from the Appellant’s legal representatives.  

 

25. After 1pm on 6 May 2021, the Tribunal wrote to the Appellant’s legal representatives 
noting that no response had been made to its requests and advising that it would 
proceed to make its determination based on the material which was before it at that 
time. At the time of writing, no response has been received. 
 

DETERMINATION OF THE TRIBUNAL  
 

26. The Tribunal notes the legal submissions under the heading ‘Causation’, arguing that 

there is no causative link between the failure to issue a first instance decision in 

respect of the Appellant’s protection application during a period of 9 months from the 

date of making the application for protection, and the Appellant’s alleged failure to 

cooperate. It stands to reason that since the Appellant was refused a renewal of his 

permission to access the labour market, he was granted access to the labour market 

subsequent to his application for protection.  

 

27. These submissions are premised on the mistaken basis that the Appellant was refused 

a labour access permission under Regulation 11(4) and not a renewal of same under 

regulation 11(8). In the Tribunal’s assessment, these submissions are misconceived. It 

follows that the submission that the Appellant had no notice of the IPO’s concerns in 
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respect of his identity until 28 February 2020 (i.e. his fourth Section 35 interview), and 

therefore could not legitimately be found to have failed to have taken reasonable 

steps to establish his identity prior to this date, is also misconceived.   

 

28. The Tribunal has considered the legal submissions concerning the ‘Burden of proof’.  

In essence, it is argued that the Review Officer erred in accepting visa information 

records without any regard to the Appellant’s dispute of same, and the possibility that 

the Appellant’s information has been used by a third party for the purposes of 

fraudulent visa applications without his knowledge. The Tribunal notes that the 

submissions from the LMAU, dated 22 April 2021, state that the investigation of the 

IPO determined that the Appellant had previously applied for and obtained visas 

under the name xxxxx xxxxx xxxxx in both the UK and Ireland, and that details which 

coincide with this alternative identity include the Appellant’s email address, 

residential address in xxxxx and fingerprints on the UK visa application. 

 

29. In the Tribunal’s assessment, the submission that the Appellant’s information may 

have has been used by a third party for the purposes of fraudulent visa applications 

without his knowledge is not borne out by the findings of the IPO that the Appellant’s 

alleged undisclosed identity included, most notably, his fingerprints on the UK visa 

application. Moreover, the Tribunal notes that no objective evidence has been 

submitted to dispute the LMAU findings in this respect. Based on the evidence put 

before it, the Tribunal concludes that the Appellant has not displaced the finding of 

the Review Officer that the Appellant had previously applied for and obtained visas 

both in the UK and Ireland under the name xxxxx xxxxx xxxxx. 

 
30. The Tribunal is also not satisfied that the submission under heading ‘Duty to 

cooperate’, in respect of the Minister’s alleged failure to send out a written notice as 

per section 38 of the International Protection Act 2015, is in the circumstances 

sufficient, in and of itself, to establish that the delay in issuing the Appellant’s first 

instance recommendation in his protection application should not be attributed to the 

Appellant. The Tribunal notes that the Appellant was at all times under an obligation 

to cooperate with the competent authorities with a view to establishing his identity 

and he is not a passive participant in the protection process. It is also well established 

that one of the fundamental elements to be considered in the context of an 

application for international protection is an applicant’s identity (section 28(3)(c) of 

the International Protection Act 2015). Notably, the High Court has commented that 

“It is legitimate to seek to establish the identity of an applicant.”4  

 

                                                           
4 A (N) v Governor of Cloverhill Prison [2005] IEHC 12, PER Ryan J 
https://www.bailii.org/ie/cases/IEHC/2005/H12.html 
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31. The Tribunal further relies on the judgment of the Court of Justice of the European 

Union in linked cases C-322/19 and C-385/19 ECLI:EU:C:2021:115, which judgment was 

delivered on 14 January 2021, where the Court specifically examined the issue of delay 

on the part of an applicant in relation to permission to access the labour market. The 

Court held, and the Tribunal adopts, as follows: (paragraphs 74-80): 

By the second question referred in Case C-385/19, the International Protection 

Appeals Tribunal asks, in essence, what acts may constitute a delay attributable to 

the applicant for international protection within the meaning of Article 15(1) of 

Directive 2013/33. 

         It should be noted at the outset, as the Advocate General noted in point 99 et seq. 

of his Opinion, that Directive 2013/33 gives no guidance in that regard. 

       Accordingly, it is necessary to refer to the rules of common procedures for granting 

international protection established by Directive 2013/32, which, as stated in 

paragraph 60 above, must be taken into account in interpreting the provisions of 

Directive 2013/33. 

      It thus follows from Article 31(3) of Directive 2013/32 that a delay in the 

examination of his or her application for international protection is attributable to 

the applicant where that applicant fails to comply with his or her obligations under 

Article 13 of that directive. That provision provides that applicants have an 

obligation to cooperate with the competent authorities with a view to establishing 

their identity and other elements referred to in Article 4(2) of Directive 2011/95, 

namely their age, background, including that of relevant relatives, nationality (or 

nationalities), country (or countries) and place(s) of previous residence, previous 

asylum applications, travel routes, travel documents and the reasons for applying 

for international protection. The applicant’s obligation to cooperate means that 

he or she must supply, as far as possible, the required supporting documents and, 

where appropriate, the explanations and information requested (judgment of 

14 September 2017, K., C-18/16, EU:C:2017:680, paragraph 38). 

       Article 13 of Directive 2013/32 also allows Member States to impose upon 

applicants other obligations necessary for the processing of their application, inter 

alia, to require them to report to the competent authorities or to appear before 

them at a specified time and place and to inform the authorities of their current 

place of residence, and even provide that applicants may be searched or 

photographed or have their statements recorded. 

                                                           
5 https://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:62019CJ0322&qid=1613054019743&from=EN 
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       It follows, in essence, from the foregoing considerations that a delay in the 

processing of an application for international protection may be attributed to the 

applicant where he or she has failed to cooperate with the competent national 

authorities. Bearing in mind the need for uniform interpretation and application of 

EU law, as recalled in paragraph 57 et seq. above, this interpretation is called for 

even where, as a result of a specific derogating act, in the present case Protocol 

No 21, Directive 2013/32 does not apply in the Member State concerned. 

       In the light of the foregoing considerations, the answer to the second question 

referred in Case C-385/19 is that Article 15(1) of Directive 2013/33 must be 

interpreted as meaning that a delay in the adoption of a decision at first instance 

concerning an application for international protection which results from a lack of 

cooperation by the applicant for international protection with the competent 

authorities may be attributed to that applicant. 

 
32. The Tribunal notes the following: 

 

 The Appellant applied for international protection in Ireland in August 2018; 

 The Appellant was under an obligation to cooperate with the competent 

authorities with a view to establishing his identity. 

 Investigations of the IPO indicated that the Appellant had previously applied 

for and obtained visas in both the UK and Ireland under the name xxxxx xxxxx 

xxxxx; 

 The IPO arranged two further section 35 interviews on 28 February 2020 and 

12 October 2020, specifically to put information concerning conflicting visa 

records and passport documents to the Appellant; 

 The Appellant denies having applied for visas under a different name.  

 The submission that the Appellant’s information may have has been used by a 

third party for the purposes of fraudulent visa applications without his 

knowledge is not borne out by the findings of the IPO that details which 

coincide with the Appellant’s alleged alternate identity include, inter alia, his 

fingerprints on the UK visa application.  

 The Tribunal finds that no credible evidence has been submitted to displace 

the finding of the Review Officer that, prior to his application for protection, 

the Appellant applied for and obtained visas in the UK and Ireland under the 

name xxxxx xxxx xxxxx. 

 

33. Based on the evidence put before it, the Tribunal is satisfied that the Appellant was 
not forthcoming about his identity when he made his application for international 
protection, and that the resulting investigations and interviews caused the delay in 
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the making of the first instance decision in respect of his international protection 
application.  
 

34. Taking into account all of the material put before it, the Tribunal is satisfied that the 
delay in issuing the first instance decision can be attributed to the Appellant himself. 
He has made no plausible attempt to dispute the findings of the IPO in respect of his 
prior visa applications under a different name, nor has he cooperated in the processing 
of his application for international protection.  

 

 

CONCLUSION 

 

35. The Tribunal finds that the delay in making a first instance decision in the Appellant’s 

international protection application can be attributed to the Appellant.  

 

36. Having found that the delay in issuing the first instance decision is attributable to the 

Appellant, the Tribunal finds that the Appellant is not entitled to a renewal of his 

labour access permission and, under Regulation 21(5)(a) of the Regulations, affirms 

the decision of the Review Officer dated 8 April 2021. 

 

 

 

 

 

............................................................ 

John Buckley  

Designated Member of the International Protection Appeals Tribunal 

10 May 2021 


