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TRIBUNAL MEMBER1:    Cindy Carroll   

 

INTRODUCTION 

 

1. The within Decision concerns an appeal against a refusal of a Review Officer to grant 

the Appellant a labour market access permission. In December 2020, the Appellant 

made an initial application for a labour market access permission pursuant to 

Regulation 11 (3) of the European Communities (Reception Condition) Regulations, 

2018 (hereinafter “the 2018 Regulations”). This application was refused by the Labour 

Market Access Unit. The Appellant’s solicitors sought a review of this refusal by letter 

dated 4 January 2021. 

 

2. The Review Officer, in a decision dated 15 June 2021, upheld the decision to refuse 

the Appellant a labour market access permission. The Review Officer deemed the 

                                                           
1 Designated pursuant to reg.21(3) of  the European Communities (Reception Condition) Regulations, 2018. 
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Appellant ineligible to apply for a labour market access permission because he had 

received a first instance decision from the International Protection Office (IPO) within 

5 months and 17 days of his application for international protection, and therefore did 

not meet the relevant criteria upon which he could access the labour market. 

  

3. The Appellant submitted, on 29 June 2021, an appeal through his solicitors to the 

International Protection Appeals Tribunal (hereinafter “the Tribunal”) pursuant to 

Regulation 21 of the Regulations.  

 

4. The Appeal was deemed received on 30 June 2021. The Tribunal sought written 

submissions from both the Appellant’s legal representatives and the Labour Market 

Access Unit by close of business on 7 July 2021.  

 

5. Submissions were received from the Labour Market Access Unit on 5 July 2021. No 

submissions were received on behalf of the Appellant and a reminder was sent on 8 

July 2021, advising that submissions had been received from LMAU and seeking 

submissions by lunchtime on 9 July. Despite that fact that no response was sent on 

behalf of the Appellant by the date and time directed by the Tribunal, the submissions 

from the LMAU were shared with his legal representatives by emails dated 12 July, 

seeking comment by 14 July 2021.  

 

6. At the time of writing, no further submissions have been received on behalf of the 

Appellant. 

 

7. This Decision has been determined within 15 working days from 30 June 2021, the 

date on which the complete appeal was received by the Tribunal as provided for in 

Regulation 21 (4) (a) of the European Communities (Reception Conditions) 2018. 

 

CASE FACTS AND DOCUMENTS 

 

8. The Appellant applied for international protection in the State on 21 February 2018. 

He attended at an interview pursuant to section 35 of the International Protection Act 

2015 on 3 July 2018, and his first instance decision issued on 7 August 2018. 

 

9. The Tribunal has considered all documentation submitted on behalf of both parties: 

 

 Schedule 7 Notice of Appeal submitted on 29 June 2021; 

 Solicitor’s letter dated 28 June 2021; 

 Review Officer’s decision dated 15 June 2021; 

 Submissions from the LMAU dated 5 July 2021. 
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REVIEW OFFICER’S DECISION 

 

10. The Review Officer, in her decision dated 15 June 2021 found that the Appellant was 

not eligible for a labour market access permission. The Appellant had received a first 

instance decision within 5 months and 17 days, therefore he did not meet the 

eligibility criteria of not having received a first instance decision within 6 months of 

the initial application. 

 

SCHEDULE 7 NOTICE OF APPEAL 

 

11. It was submitted on behalf of the Appellant that, while he had received his first 

instance decision within 6 months, this decision was not a valid decision. The 

Appellant had brought judicial review proceedings challenging the section 49(4)(b) 

decision of the International Protection Office. The proceedings had been settled by 

the State with the matter being remitted to the IPO for a fresh consideration, including 

a new section 35 Report. The Appellant had accepted this offer, and had made new 

representations but his section 49 application remained pending with the IPO. 

 

SUBMISSIONS BY LMAU 

 

12. In the submissions of 5 July 2021, the LMAU submitted that the first instance decision 

referred to in the 2018 Regulations related only to the section 39 recommendation. 

 

RELEVANT LEGAL PROVISIONS 

 

13. Article 15 (Employment) of the Reception Conditions Directive (Recast) provides as 

follows: 

  

1.   Member States shall ensure that applicants have access to the labour 

market no later than 9 months from the date when the application for 

international protection was lodged if a first instance decision by the 

competent authority has not been taken and the delay cannot be attributed to 

the applicant. 

2.   Member States shall decide the conditions for granting access to the labour 

market for the applicant, in accordance with their national law, while ensuring 

that applicants have effective access to the labour market. 

For reasons of labour market policies, Member States may give priority to 

Union citizens and nationals of States parties to the Agreement on the 

European Economic Area, and to legally resident third-country nationals. 

3.   Access to the labour market shall not be withdrawn during appeals 

procedures, where an appeal against a negative decision in a regular procedure 
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has suspensive effect, until such time as a negative decision on the appeal is 

notified. 

 

This Article was transposed into domestic law and given effect in Regulation 11 of the 

Regulations. Regulation 11 (4) provides as follows:  

 

(4) The Minister may, on receipt of an application made in accordance with 

paragraph (3), grant a permission to the applicant where satisfied that – (a) 

…… a period of 9 months, beginning on the application date, has expired, and 

by that date, a first instance decision has not been made in respect of the 

applicant’s protection application, and (b) the situation referred to in 

subparagraph (a) cannot be attributed, or attributed in part, to the applicant.  

  

Pursuant to the European Communities (Reception Conditions) (Amendment) 

Regulations 2021 (S.I. 52/2021) (“The 2021 Regulations”) the time period of 9 months 

was reduced to 6 months. The Tribunal notes that the 9 month period pertained when 

the LMAU initially refused the application, whereas the 6 month time limit applied 

when the Review Officer made her decision. 

 

DETERMINATION OF THE TRIBUNAL 

 

14. The issue in the instant appeal is net. There is no dispute as to the fact that a first 

instance decision issued to the Appellant. The Tribunal is aware, from its experience 

as a decision maker under the 2015 Act, that an applicant is generally sent, under 

cover of a single letter, a recommendation pursuant to section 39 of the 2015 Act 

(relating to international protection) and a recommendation pursuant to section 49 

(relating to permission to remain.) This latter decision is made outside the context of 

international protection (i.e. refugee status and subsidiary protection), whereas the 

former decision relates only to international protection. 

 

15. According to Article 1 of the Directive itself, the purpose is to lay down standards for 

the reception of applicants for international protection in Member States. (emphasis 

added)  

 

16. The Long Title of the 2015 Act sets out all matters covered by the scope of the Act – 

refugee status and subsidiary protection are categorised differently to immigration 

matters. Pursuant to section 2(1), an applicant is defined as someone who has made 

an application for international protection under section 15. Similarly, in the 2018 

Regulations, the definitions of “applicant” all relates to international protection, and 

/ or refugee status and / or subsidiary protection. 
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17. Within the 2015 Act, the procedures for international protection and permission to 

remain diverge at the time of the making of the relevant recommendations. 

Significantly, only the section 39 recommendation is amenable to an appeal to the 

International Protection Appeals Tribunal pursuant to sections 40 and 41 of the 2015 

Act. 

 

18. The Tribunal is satisfied that a first instance decision in the context of the Appellant’s 

application for international protection issued to the Appellant pursuant to section 39 

of the 2015 Act from the competent authority, the IPO. This decision issued within 6 

months of the initial application for international protection. The Tribunal is also 

satisfied that the validity of the section 39 decision is not affected by the challenge to 

the section 49 decision which relates to matters other than international protection.  

 

CONCLUSION 

 

19. The Tribunal, having determined that a valid first instance decision issued from a 

competent authority in relation to the Appellant’s application for international 

protection, finds that the Appellant is not entitled to access the labour market and, 

under Regulation 21 (5) (a) of the Regulations, affirms the decision of the Review 

Officer dated 15 June 2021. 

 

 

 

 

 

............................................................ 

Cindy Carroll 

Deputy Chairperson and Designated Member of the International Protection Appeals 

Tribunal 

21 July 2021 


